ARC 1683C
HUMAN SERVICES DEPARTMENT|[441]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or association of 25 or more
persons may demand an oral presentation hereon as provided in Iowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review Committee may, on its own
motion or on written request by any individual or group, review this proposed action under section
17A.8(6) at a regular or special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 249A.4, the Department of Human Services proposes
to amend Chapter 81, “Nursing Facilities,” lowa Administrative Code.

These amendments pertain to the Preadmission Screening and Resident Review (PASRR) process.
These amendments eliminate the use of the term “mental retardation,” which has become obsolete. The
term “intellectual disability” has become widely adopted and is preferred by the disability community.
These amendments provide clarification to the PASRR process by more explicitly stating the PASRR
requirements and updating the list of entities responsible for completing PASRR reviews. These
amendments also provide clarification in regard to the nursing facility’s role in requesting a state fair
hearing after a PASRR determination by requiring that a facility obtain informed consent of the resident
prior to requesting a hearing on the resident’s behalf.

These amendments add facilities licensed as intermediate care facilities for persons with mental illness
(ICFs/PMI) to the definition of a “special population nursing facility.” There are three such facilities
in the state, and all currently seek an annual exception to policy to allow them to be paid as special
population facilities. This change will eliminate the need for an exception to policy. These amendments
also formalize Department policy that Medicaid funding is only available to residents of ICFs/PMI who
are aged 65 or older. These amendments are in accordance with the prohibition on Medicaid payment in
an institution for mental disease set forth in 42 CFR 435.1010.

Section 2702 of the Patient Protection and Affordable Care Act prohibits federal payments for
any amounts expended for health care-acquired conditions. The federal regulations to implement the
requirement at 42 CFR 447.26 specify that payment cannot be made for other provider-preventable
conditions for any health care setting. These amendments define the term “surgical or other invasive
procedure” and specify that Medicaid will not pay for days in a nursing facility when the wrong
surgical or other invasive procedure is performed on a patient or a surgical or other invasive procedure
is performed on the wrong body part of a patient or on the wrong patient.

In 2012, the lowa Legislature directed the Department to allow nursing facilities to collect additional
payment above the Medicaid payment from residents and families who desire a private room. This
direction included a limitation in which facilities could charge the additional amount for a private room
only when the facility occupancy was at least 80 percent. In the 2014 legislative session, 2014 Iowa
Acts, House File 2463, section 87, changed the minimum occupancy rate to 50 percent and directed the
Department to collect data annually on the utilization of this option. These amendments implement the
directive from the Legislature.

These amendments align rules with Department policy related to inclusion of certain costs in the
nursing facility per diem rate. The amendments also clarify that payment for reserve bed days is allowed
for the state-run lowa Veterans Home, in order to maximize federal funding within that facility’s budget.

Finally, these amendments provide technical corrections to an incorrect cross reference, remove
references to obsolete Department forms, and remove language that was added in anticipation of a
Medicaid state plan amendment which did not receive federal approval.

Any interested person may make written comments on the proposed amendments on or before
November 4, 2014. Comments should be directed to Harry Rossander, Bureau of Policy Coordination,
Department of Human Services, Hoover State Office Building, Fifth Floor, 1305 East Walnut Street,


https://www.legis.iowa.gov/docs/ico/section/17A.4.pdf
https://www.legis.iowa.gov/docs/ico/section/17A.8.pdf

Des Moines, lowa 50319-0114. Comments may be sent by fax to (515)281-4980 or by e-mail to
policyanalysis@dhs.state.ia.us.

These amendments do not provide for waivers in specified situations because requests for the waiver
of any rule may be submitted under the Department’s general rule on exceptions at 441—1.8(17A,217).

After analysis and review of this rule making, no impact on jobs has been found.

These amendments are intended to implement lowa Code section 249A.4.

The following amendments are proposed.

ITEM 1. Amend rule 441—81.1(249A), definitions of “Level I review,” “PASRR” and “Special
population nursing facility,” as follows:

“Level I review” means screening to identify persons suspected of having mental illness or mental
retardation intellectual disability as defined in 42 CFR 483.102 as amended to Oetober 120140 July 1,
2014.

“PASRR” means th issi eening i e M
H&%H—t—a—l—F%@a—Fd&Heﬁ—er—a—F%l&Féé—Geﬁd-}Heﬁ a Level I screening or a Level 11 evaluatlon for mental 1llness
or intellectual disability for all persons who live in or seek entry to a Medicaid-certified nursing facility,
as required by 42 CFR Part 483, Subpart C, as amended to Oetober 120140 July 1, 2014.

“Special population nursing facility” refers to a nursing facility that serves the following
populations:

1. One hundred percent of the residents served are aged 21 and under and require the skilled level
of care.

2. Seventy percent of the residents served require the skilled level of care for neurological
disorders.

3. One hundred percent of the residents require care from a facility licensed by the department of
inspections and appeals as an intermediate care facility for persons with mental illness.

ITEM 2.  Adopt the following new definition of “Surgical or other invasive procedure” in rule
441—81.1(249A):

“Surgical or other invasive procedure” means an operative procedure in which skin or mucous
membranes and connective tissue are incised or an instrument is introduced through a natural body
orifice. Surgical or other invasive procedures include a range of procedures from minimally invasive
dermatological procedures (biopsy, excision, and deep cryotherapy for malignant lesions) to extensive
multiorgan transplantation. Surgical or other invasive procedures include all procedures described by the
codes in the surgery section of the Current Procedural Terminology (CPT) published by the American
Medical Association and other invasive procedures such as percutaneous transluminal angioplasty and
cardiac catheterization. Surgical or other invasive procedures include minimally invasive procedures
involving biopsies or placement of probes or catheters requiring the entry into a body cavity through
a needle or trocar. “Surgical or other invasive procedure” does not include use of instruments such as
otoscopes for examinations or very minor procedures such as drawing blood.

ITEM 3.  Amend rule 441—81.3(249A) as follows:

441—81.3(249A) Initial approval for nursing facility care.

81.3(1) Need for nursing facility care. Residents of nursing facilities must be in need of either
nursing facility care or skilled nursing care. Payment will be made for nursing facility care residents
only upon certification of the need for the level of care by a licensed physician of medicine or osteopathy
and approval of the level of care by the department.

a. Decisions on level of care, subject to paragraph 81.3(1) “b, ” shall be made for the department
by the Towa Medicaid enterprise (IME) medical services unit within two working days of receipt of
medical information. The IME medical services unit determines whether the level of care provided or to
be provided should be approved based on medical necessity and the appropriateness of the level of care
under 441—subrules 79.9(1) and 79.9(2).




b.  For residents subject to a Level II PASRR review pursuant to subrule 81.3(3), the level of care
determination shall be made as part of the Level II PASRR review, based on medical necessity and the
appropriateness of the level of care under 441—subrules 79.9(1) and 79.9(2).

b-c.  Adverse level of care decisions by-the IME-medical services—unit may be appealed to the
departrnent pursuant to 441—Chapter 7.

81.3(2) Skilled nursing care level of need. Rescinded IAB 7/11/01, effective 7/1/01.

81.3(3) Preadmission review. The IME-medical-services—unit department’s contractor for PASRR
screening and evaluation shall complete a Level I review for all persons seeking admission to a
Medicaid-certified nursing facility, regardless of the source of payment for the person’s care. When a
Level I review identifies evidence for the presence of mental illness or mental-retardation intellectual
disability, the department’s contractor for PASRR evaluations shall complete a Level II review before
the person is admitted to the facility.

a. Exceptions to Level 1l review. Persons in the following circumstances may be exempted from
Level Il review based on a categorical determination that in that circumstance, admission to or residence
in a nursing facility is normally needed and the provision of specialized services for mental illness;mental
retardation;-orrelated-conditions or intellectual disability is normally not needed.

(1) to (5) No change.

(6) The person has dementia in combination with mentalretardation—or—arelated-condition an
intellectual disability.

(7) to (9) No change.

b.  Outcome of Level II review. The Level Il review shall determine whether-the-person-seeking
admission:

(1) Whether nursing facility care or skilled nursing care is medically necessary and appropriate
under 441—subrules 79.9(1) and 79.9(2) for the person seeking admission;

H(2) Needs Whether the person seeking admission needs specialized services for mental illness
as defined in paragraph 81.13(14) “b, ” using the procedures set forth in 42 CFR 483.134 as amended to
Oetober 12010 July 1, 2014; e and

) (3) Needs Whether the person seeking admission needs specialized services for mental
retardation-or-arelated-eondition intellectual disability as defined in paragraph 81.13(14) “c, ” using the
procedures set forth in 42 CFR 483.136 as amended to Oetober 2040 July 1, 2014.

c¢.  The department’s division of mental health and disability services or its designee shall
review each Level II evaluation and plan for obtaining needed specialized services before the person’s
admission to a nursing facility to determine whether nursing facility care or skilled nursing care is
medically necessary and whether the nursing facility is an appropriate placement.

d.  Nursing facility payment under the lowa Medicaid program will be made for Medicaid members
residing in the nursing facility:

(1) Only if a Level I review was completed prior to admission;

(2) For persons with mental illness;—nental-retardation;,—or—a—related—eendition or intellectual
dlsablllty, only if a Level II review has been completed, or an exception under paragraph 81.3(3) “a”
has been approved, and it is determined by the division of mental health and disability services that
nursing facility care or skilled nursing care is medically necessary and appropriate and that the person’s
treatment needs related to a mental illness or intellectual disability will be or are being met.

e.  Adverse PASRR decisions may be appealed to the department pursuant to 441—Chapter 7.

/. A nursing facility requesting an administrative hearing regarding a PASRR determination
must have the prior, express, signed, written consent of the resident or the resident’s lawfully appointed
guardian to request such a hearing. Notwithstanding any contrary provision in 441—Chapter 7, no
hearing will be granted unless the nursing facility submits a document providing such resident’s consent
to the request for a state fair hearing. The document must specifically inform the resident that protected
health information (PHI) may be discussed at the hearing and may be made public in the course of the
hearing and subsequent administrative and judicial proceedings. The document must contain language
that indicates the resident’s knowledge of the potential for PHI to become public and that the resident




knowingly, voluntarily, and intelligently consents to the nursing facility bringing the state fair hearing
on the resident’s behalf.

81.3(4) Special care level of need. Rescinded IAB 3/20/91, effective 3/1/91.

This rule is intended to implement lowa Code sections 249A.2(6), 249A.3(2) “a” and 249A .4.

ITEM 4. Amend paragraph 81.6(10)“a” as follows:

a. Routine daily services shall represent the established charge for daily care. Routine daily
services include room, board, nursing services, therapies, and such services as supervision, feeding,
pharmaceutical consulting, over-the-counter drugs, incontinency, and similar services, for which the
associated costs are in nursing service. Routine daily services shall not include:

(1) Laboratory or X-ray diagnostic radiology services, unless the service is provided by facility
staff using facility equipment, and

(2) Prescription (legend) drugs.

ITEM 5.  Amend subrule 81.6(11) as follows:

81.6(11) Limitation of expenses. Certain expenses that are not normally incurred in providing patient
care shall be eliminated or limited according to the following rules.

a. to p. No change.

q. Prescription (legend) drug costs are excluded from services covered as part of the nursing
facility per diem rate as set forth in paragraph 81.10(5) “e d. ” The lowa Medicaid program will provide
direct payment for drugs covered pursuant to 441—subrule 78.1(2) to relieve the facility of payment
responsibility. As Medicaid reimburses pharmacy providers only for the cost and dispensation of legend
drugs included on the Medicaid preferred drug list, no drug costs will be recognized for other payor
sources.

r. to t. No change.

u.  Laboratory costs are excluded from services covered as part of the nursing facility per diem
rate unless the service is provided by facility staff using facility equipment.

v.  Diagnostic radiology costs are excluded from services covered as part of the nursing facility
per diem rate unless the service is provided by facility staff using facility equipment.

ITEM 6. Rescind paragraphs 81.6(20)“c” and “d.”

ITEM 7. Amend subrule 81. 7(2) as follows:
81. 7(2) PASRR. Within

of payment for nursmg facﬂlty care under the Med1ca1d program when there is a s1gn1ﬁcant change

in a resident’s condition, the nursing facility shall, within 24 hours, initiate a PASRR review by the
department’s contractor for PASRR evaluations. For purposes of this subrule, “significant change in
a resident’s condition” means any admission or readmission to the facility immediately following an
inpatient psychiatric hospitalization, any change that is likely to impact the resident’s treatment needs
related to a mental illness or intellectual disability, or any change defined as significant in the minimum
data set. The evaluation shall determine:

a.  Whether nursing facility care or skilled nursing care is medically necessary and appropriate for
the resident under 441—subrules 79.9(1) and 79.9(2);

& b.  Whether nursing facility services continue to be appropriate for the resident, as opposed to
care in a more specialized facility; or in a community-based setting; and

b- c.  Whether the resident needs specialized services for mental illness or mentalretardation
intellectual disability, as described in paragraph 81.3(3)“b.”

ITEM 8.  Amend paragraph 81.10(4)“f” as follows:

[ Effeetive December 12009 payment Payment for periods when residents are absent for a
visit, vacation, or hospitalization shall be made at zero percent of the nursing facility’s rate, except for
special population facilities and state-operated nursing facilities, which shall be paid for such periods at
42 percent of the facility’s rate.
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ITEM 9.  Adopt the following new paragraphs 81.10(4)“i” and “j”:

i.  Payment for residents of a special population facility licensed by the department of inspections
and appeals as an intermediate care facility for persons with mental illness will be made only when
the resident is aged 65 or over. If a resident under age 65 is admitted with a payment source other
than Medicaid, the facility shall notify the resident, or when applicable the resident’s guardian or legal
representative, that [owa Medicaid may neither make payment to the facility nor make payment for any
other services rendered by any provider while the person resides in the facility, until the resident attains
the age of 65.

j. Nonpayment for provider-preventable conditions. Reimbursement will not be made for patient
days attributable to preventable conditions identified pursuant to this rule that develop while an individual
is a resident of a nursing facility. Any patient days attributable to a provider-preventable condition must
be billed as noncovered days. A provider-preventable condition is one in which any of the following
occur:

(1) The wrong surgical or other invasive procedure is performed on a resident; or

(2) A surgical or other invasive procedure is performed on the wrong body part; or

(3) A surgical or other invasive procedure is performed on the wrong resident.

ITEM 10. Amend paragraph 81.10(5)“c” as follows:

c¢. The Medicaid program will provide direct payment to relieve the facility of payment
responsibility for certain medical equipment and services that meet the Medicare definition of medical
necessity and are provided by wenders providers enrolled in the Medicaid programs including:

(1) Physician services.

(2) Ambulance services.

(3) Hospital services.

(4) Hearing aids, braces and prosthetic devices.

5)—Therapy-services:

) (5) Customized wheelchairs for which separate payment may be made pursuant to
441—subparagraph 78.10(2) “a ”’(4).

ITEM 11. Amend subparagraph 81.10(5)“e”(4) as follows:

(4) Supplementation for provision of a private room not otherwise covered under the medical
assistance program, subject to the following conditions, requirements, and limitations:

1. and 2. No change.

3. Supplementation for provision of a private room is not permitted for a calendar month if the
facility’s occupancy rate was less than 80 50 percent as of the first day of the month or as of the resident’s
subsequent initial occupation of the private room.

4. to 10. No change.

11. A nursing facility that utilizes the supplementation pursuant to this subparagraph during any
calendar year shall report to the department annually by January 15 the following information for the
preceding calendar year:

e  The total number of nursing facility beds available at the nursing facility, the number of such
beds available in private rooms, and the number of such beds available in other types of rooms.

e  The average occupancy rate of the facility on a monthly basis.

e  The total number of residents for whom supplementation was utilized.

e  The average private pay charge for a private room in the nursing facility.

e  For each resident for whom supplementation was utilized, the total charge to the resident for
the private room, the portion of the total charge reimbursed under the Medicaid program, and the total
charge reimbursed through supplementation.

ITEM 12. Adopt the following new paragraph 81.10(5)*j”:
j. The facility shall not charge a resident for days that are not covered under Medicaid due to a

provider-preventable condition pursuant to paragraph 81.10(4) “/” and shall not discharge a resident due
to nonpayment for such days.



ITEM 13. Amend subrule 81.11(1) as follows:
81.11(1) Claims. Claims for service must be sent to the lowa Medicaid enterprise after the month
of service and Wlthm 365 days of the date of serv1ce Clalms may must be submitted electronically

through Iowa

A remittance advice of the claims paid may be obtained through the lowa Medicaid portal access

(IMPA) System.

F%HW&OMO—GP%&M@H&G&%&PR% Adjustments to eleetreme&l-ly submltted clalms may be

made electronically as provided for by the lowa Medicaid enterprise. A request for an adjustment to a
paid claim must be received by the lowa Medicaid enterprise within one year from the date the claim
was paid in accordance with rule 441—80.4(249A).

ITEM 14. Amend paragraph 81.13(14)“c” as follows:

c.  Specialized services for mental—retardation—or—a—retated—econdition intellectual
disability. “Specialized services for mental retardation—or—arelated-condition intellectual disability”
means services that:

(1) to (3) No change.

(4) Must be supervised by a qualified mental-retardation intellectual disability professional; and

(5) No change.

ITEM 15. Amend subrule 81.22(2) as follows:

81.22(2) Beginning date of payment. When a resident becomes eligible for Medicaid payments for
facility care, the facility shall accept Medicaid rates effective when the resident’s Medicaid eligibility
begins. A nursing facility is required to refund any payment received from a resident or family member
for any period of time during which the resident is determined to be eligible for Medicaid.

Any refund owing shall be made no later than 15 days after the nursing facility first receives Medicaid
payment for the resident for any period of time. Facilities may deduct the resident’s client participation
for the month from a refund of the amount paid for a month of Medicaid eligibility.

The beginning and renewal date of eligibility is—given-on-theFaeility-CardFEorm—470-0371 and
resident client participation amounts may be obtained through the Iowa Medicaid portal access (IMPA)
system. When the beginning Medicaid eligibility date is a future month, the facility shall accept the
Medicaid rate effective the first of that future month.




